


litigation in Canada, as a result of
legislative changes, is obvious, there
has not yet been enough claims

experience to fully assess the ultimate
costs of these claims. What is clear is
that defending allegations during the
leave process can be time consuming
and costly. Recent judicial decisions
have left it uncertain what level of
discovery in the form of affidavits and
document production will be allowed
at the leave stage.

Impact on Professional

Liability Underwriting

With an erratic and depressed econo-
my, the great debate in the insurance
industry on whether the market will
go hard or soft, continues. Only time
will tell if the financial results of insur-
ance carriers will introduce a hard
market or if new capacity will keep the
market competitive.

Currently, customer profiles deter-
mine what renewal environment they
face. Financial institutions face price
and capacity challenges. Commercial
customers fare much better depend-
ing on their industry and individual
financial strength and performance.

Underwriters, of course, must
assess multiple issues, but in the cur-
rent economic and litigation environ-
ment two concerns rise to the top of
the list:

1. assessing the weakened financial
strength of companies against the
backdrop of a global credit crisis
and recession; and

2. grappling with systemic events.

Economic climate creates
increased risk

Unfortunately, increased financial
stress on a company increases the
potential liabilities of directors and
officers. Heightened stakeholder scru-
tiny means that errors are more likely
to be revealed or decisions second-
guessed, customers may be unable or
less willing to make purchases, banks

may be reluctant to renew lines of
credit, employees could be terminated
and share prices may fall. All of these
situations heighten the potential liabil-
ity of directors and officers.

Systemic Events

The only thing predictable about
systemic events is that they will ar-
rive, as if on queue, to interrupt any
brief respite from apparent declines
in litigation. Systemic events can
ensnare any company in any sector at
any time.

Brokers, clients and insurers need
to be sensitive to the current data
regarding claims and emerging trends.
Gradual adjustments to insurance
programs could avoid the development
of a dramatic hard market environ-
ment. [£]
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